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The article centers on the problem that whether the criminal investigation act can 
be reviewed in administrative litigations. And the key to the problem is to answer that 
whether the criminal investigation act belongs to the specific administrative act, for 
only the specific administrative act can be reviewed by courts in China. In judicial 
practices，as courts judge that criminal investigation acts that are authorized by 
Criminal Litigation Law belong to the judicial act and criminal investigation acts that 
are not authorized by Criminal Litigation Law belong to the administrative act, the 
former cannot be reviewed by courts, for judicial acts are beyond judicial review. 
Although administrative power and judicial power are both executive power, only the 
neutral power of judging belongs to judicial power in the real meaning. With the aim 
of protecting public interests and the characteristics of function tendency, the power of 
criminal investigation belongs to the positive executive power. So the power of 
criminal investigation is obviously different from judicial power that is neutral，and it 
belongs to administrative power instead of judicial power. As the exertion of 
administrative power, the criminal investigation act belongs to the administrative act 
instead of the judicial act. In China, the concept of judicial act is overbroadened and 
the criminal investigation act which belongs to the administrative act is brought into 
the concept of judicial power. Thus the power of criminal investigation that belongs to 
administrative power is protected under the mask of judicial power and is excluded 
from judicial review. In practices, it blends administrative power with judicial power 
and comes to the status that the power of administrative investigation gets no 
restrictions and the basic human rights get continuous infringements. This is the root 
of unjust cases. The system designed in the article understands the criminal 
investigation act as the administrative act and allows courts to review it. Such system 
can not only prevent the power of criminal investigation from being abused, but also 
protect the basic human rights of the party in criminal litigation. As there is a mature 
system of administrative litigation in our country, it is the scheme that costs the least 






























目   录  
 
目  录 
 
前  言 ··················································································································· 1 
第一章  刑事侦查权是行政权 ····································································· 3 
第一节  行政权的本质特征 ·················································································· 3 
一、行政权是执行权 ······················································································ 3 
二、行政权是积极主动的执行权 ·································································· 4 
三、行政权的目的在于维护公共利益··························································· 4 
四、行政权与作为判断权的司法权 ······························································ 5 
第二节  刑事侦查权的行政权属性 ······································································ 7 
一、刑事侦查权的概念及特征 ······································································ 7 
二、刑事侦查权属于行政权 ·········································································· 8 
第二章  刑事侦查行为是行政行为 ···························································· 13 
第一节  刑事侦查行为的概念 ·············································································· 13 
一、刑事侦查行为是控辩双方调查收集证据的行为 ··································· 13 
二、刑事侦查行为是警检机关的追诉活动··················································· 13 
第二节  刑事侦查行为是行政行为 ······································································ 14 
一、行政行为的概念及界定 ·········································································· 14 
二、刑事侦查行为是行政行为 ······································································ 15 
第三节  刑事侦查行为的范围 ·············································································· 16 
一、刑事侦查行为的范围 ·············································································· 16 
二、司法职能与行政职能的区分 ·································································· 17 
三、刑事侦查行为的界定标准 ······································································ 18 
第四节  刑事侦查行为的功能 ·············································································· 19 
一、刑事侦查行为的功能 ·············································································· 19 
二、刑事侦查程序的运作模式 ······································································ 20 














第一节  我国现行制度的失当性 ·········································································· 23 
一、刑事侦查行为不能视为司法行为··························································· 23 
二、检察机关的法律监督不能视为也不能代替司法审查 ··························· 25 
三、国家司法赔偿不能代替司法审查··························································· 26 
第二节  刑事侦查行为行政可诉性的必要性 ······················································ 27 
一、刑事侦查权被滥用的危害 ······································································ 27 
二、刑事侦查权易被滥用的原因 ·································································· 28 
第三节  对刑事侦查行为提起行政诉讼的可行性 ·············································· 29 
一、我国现行制度的困境 ·············································································· 29 
二、理论和现实的可行性 ·············································································· 30 
第四章  刑事侦查行为行政可诉性的制度设计 ····································· 32 
第一节  关于刑事侦查行为司法介入的国外立法例··········································· 32 
一、事前审查制度 ·························································································· 32 
二、事后审查制度 ·························································································· 32 
第二节  我国对刑事侦查行为司法审查的模式选择··········································· 34 
第三节  刑事侦查行为在行政诉讼中的审查 ······················································ 35 
一、合法性审查 ······························································································ 35 
二、合理性审查 ······························································································ 37 
三、非法证据排除 ·························································································· 38 
第四节  刑事侦查行为行政可诉性的保障 ·························································· 38 
一、提起诉讼的时间 ······················································································ 39 
二、原告诉讼权利的保障 ·············································································· 39 
三、不停止执行的原则 ·················································································· 39 
四、审级和审限的设置 ·················································································· 40 


















Preface ·················································································································· 1 
Chapter 1  The Power of Criminal Investigation  
as Administrative Power ························································ 3 
Subchapter 1  The Substantive Character of Administrative Power················ 3 
Section 1  Administrative power as the power of execution ··························· 3 
Section 2  Administrative power as the positive power of execution·············· 4 
Section 3  The aim of administrative power as protecting public interests ····· 4 
Section 4  Administrative power and Judicial power as the power to judge ··· 5 
Subchapter 2  The Power of Criminal Investigation as Administrative Power · 7 
Section 1  The concept and characteristics of the power of criminal 
Investigation ·················································································· 7 
Section 2  The power of criminal investigation as administrative power········ 8 
Chapter 2  The Act of Criminal Investigation  
as the Administrative Act ······················································ 13 
Subchapter 1  The Concept of the Act of Criminal Investigation ····················· 13 
Section 1  The act of criminal investigation being the actions of the parties 
collecting proofs ············································································ 13 
Section 2  The act of criminal investigation as the prosecution of the police  
and the procuratorate ····································································· 13 
Subchapter 2  The Act of Criminal Investigation as the Administrative Act ··· 14 
Section 1  The concept of the administrative act ············································ 14 
Section 2  The act of criminal investigation as the administrative act············· 15 
Subchapter 3  The Scope of the Act of Criminal Investigation ························· 16 
Section 1  The scope of the act of criminal investigation································ 16 
Section 2  The differences between judicial functions and administrative 
functions ························································································ 17 
Section 3  The criteria in defining the act of criminal investigation················ 18 
Subchapter 4  The Functions of the Act of Criminal Investigation··················· 19 














Section 2  The running model of the criminal investigation procedure··········· 20 
Chapter 3  The Defects in Criminal Investigation as the Ground  
for a Case under the Administrative Law ························ 23 
Subchapter 1  The Defects of the System in China ············································ 23 
Section 1  The act of criminal investigation not being the judicial act············ 23 
Section 2  The legal supervision of the procuratorate not being  
and not being able to replace judicial review ································· 25 
Section 3  State compensation not being able to replace judicial review ········ 26 
Subchapter 2  The Necessity of Judicial Reviewing of the Act of Criminal 
Investigation················································································· 27 
Section 1  The harm of abusing the power of criminal investigation ·············· 27 
Section 2  The reasons of the inclination of abusing the power  
of criminal investigation ································································ 28 
Subchapter 3  The Feasibility of Judicial Reviewing of the Act of Criminal  
Investigation················································································· 29 
Section 1  The plight of the system in modern China ····································· 29 
Section 2  The feasibility in theory and practice············································· 30 
Chapter 4  The System Designed for Judicial Review of the Act  
of Criminal Investigation······················································· 32 
Subchapter 1  Judicial Review of the Act of Criminal Investigation  
in Foreign laws ············································································· 32 
Section 1  The System of Judicial Review before litigation···························· 32 
Section 2  The System of Judicial Review in litigation ·································· 32 
Subchapter 2  The Model of Judicial Review of the Act of Criminal 
Investigation to be Adopted in China ········································· 34 
Subchapter 3  Judicial Review of the Act of Criminal Investigation  
in Administrative Litigation························································ 35 
Section 1  Review of the validity···································································· 35 
Section 2  Review of the rationality································································ 37 
Section 3  Exclusion of illegal proofs ····························································· 38 
Subchapter 4  The Assurance of Judicial Review of the Act  














Section 1  The time to sue ·············································································· 39 
Section 2  The assurance of the litigation rights of the plaintiff······················ 39 
Section 3  The principle of not stopping the execution of the act ··················· 39 
Section 4  The arrangement of the trial grade and the time limit 
for concluding a trial······································································ 40 
Conclusion ··········································································································· 41 

























前   言  1
 








































































第一章   刑事侦查权是行政权  3
 
第一章  刑事侦查权是行政权 
 



















































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
